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Assignment of Ej yor

This court should not impose apl: ellate costs ole allperrl.. 

Should an appellate court impose costs ov appe al i.f an irld7gerit el ien l: 

has rio present or future ability to pay those casts'= 
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STATE?VIE dT (,)F THE C: A.S1r; 

On November 19, 2011), the Clark County Superior Cir:.an sc, axtssaacc;rl

the defendant to life in prison with a niinimurn. mandatory time of 10"! 

monthstoserve before first being eligible ofcc, i- ndltionalreleas fbAcrwin his

conviction by jury on a charge of second degree rape. Cly At: trial 11[ c

de Cendant was represented by appointed counsel apors the trial cotu:Id"s

of indigency. CP 30. The defendant subseclrjently a nsuccessli.ally puns -ted. 

direct review with an appointed aUorney jport

that the defendant was indigent. Cly 44--56. 

The defendant later filed a personal restraint petitimi, ivl',11 ich i6, rto Vv

before This court following a rernaiid from the Iashira; taA ` aaprca zE.: t : i,t Ti: 

and aaievidentiaryhearing before the Clark County ` UIU-iar C.OL111 a.s orr c::rcd

by the Supreme Court. Cl' 65- 67. The cc rArt appoirited ars axlorne air

represent the defendant at both the evidentiaq, hearing and now during tlac; 

remand back to this court. CP 61- 62. The defendant has c;ontinuc,,1:, sly tatItIrl

in custody since August of 2010. CP 3. 
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ARGUMENT

THIS COURT SHOULD NOT Fff.F°471SE APIII +.i,LA ' lf C: OtqTS
ON APPEAL. 

The appellate courts of this state have discretion to refrain fioi7-u

awarding appellate costs even if the State su bsta', riaally prvafls o:n aprres.i. 

RCW 10. 73. 160( 1); State v. Xglar,, 141 Wn.2d 620, 6116,  P. R.13100 ( 2000);. 

Mate v. Sinclair, 192 Wn. app. 380, 382, 367 P. 3d 612, 613 ( 2101. 6). A. 

defendant' s inability to pay appellate oats is in imponant c rrusirlF,ratior:..tu

take into account -when deciding whether or not to impose costs ori appeai.. 

State v. Sinclair, supra. In the case at bar the trial corm fournti. th€ r1e,:f ac7riaull: 

indigent and entitled to the appointment of couznsr; l at both the Ii ial ary E. 

appellate level. In the same rnatter this ( ou?t; should exercise ias disrrclion

and disallow trial and appellate costs should the '::)tate siubstantia.11y prevail.. 

Under RAP 14. 2 the State may request that the couurt. order thr,- 

defendant to pay appellate costs if the state substantially pre/ ails. This n.;l,, 

states that a " commissioner or clerk of the appellate coui t will award costs tO

the party that substantially prevails on review, wiless ( he af.ppellale cote l

directs otherwise in it, decision termiriathig review." RAP 14. 2. In .L1itWe u

Nolan, supra, the Washington Suprerrue (_'ourt held that while this rule

not grant court clerks or commissioners the discretion to dt.lcflne the

imposition of appellate costs, it does grant tlsis discretion .to the appellate-, 
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court itself. The Supreme Court noted: 

Once it is determined tine State is the substanti.aily pz'evailing p; .ut,y, 
RAP 14.2 affords the appellate court latitiude in deter€nfning if'cost., 
should be allowed; use ofthe word "will" ill the first: se:ntcn(,e app=,ar:S
to remove any discretion from the operation of IR -AP 14.2 with respeCt
to the commissioner or clerk, but that nile allows f'( --)r dle appeilale
court to direct otherwise in its decision. 

Mate v. Nolan, 141 Wn. 2d at 626. 

Likewise, in TCW 10. 73. 160 the Washington Legisla:taa e h zs also

granted the appellate courts discretion to refrain ftorn. granting ari., viard of

appellate casts. y: rbsection one of tizis statute states: "( tjhe cc; urt ofi` a.l lzeals, 

supreme court, and superior courts nray require an ads. h o&Ten.der convietc4i

of an offense to pay appellate costs." ( eMphasi.s added). irr Sivie v. Sine.- a.ir„ 

supra, this Court recently affirmed thattine stati.rte provides the :appe lfm

court the authority to decry appellate costs in ippropriate c—ases. St atz,° v, 

Sinclair, 192 Wn. App. at 388. A defendant: should not he forced to see i

remission hearing; in the trial court, as the avail,* iiitY of , r E 1z a lyea:-iz , 

cannot displace the court' s obligation to exercise discretion when pa"ohN-1`

131
requested to do so." Supra. 

Moreover, the issue of costs should. be decided at the appeiiate Court

level rather than remanding to the trial c, 01I.ri: to make all iz di' lci. ali' s. i. 

finding regarding the defendant' s ability to pay, as rernand to the: trial court

not only " delegate[ s] the issue of appethate costs away from the Court that is
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assigned to exercise discretion, it would also potentially be ea:pe,nsive al'n]. 

time-consuming fo;r courts and parties." Stafe ). Sinclair, 19.2 yMR. Apj,), 1A

388. Thus, " it is appropriate for [&a appellate coiurt.] to consider Itie issue of

appellate casts in. a criminal case during the, course of appell ile review when

the issue is raised in an appellate brief:" State v. rS.inclair, l92 'Wi, . App, Baa

390. In addition, under RAP 14. 2, the Court may exercise its d:iscrewtion in a

decision terminating review. Id. 

An appellate court: should derry an award of costs to tlle, stab': in a

criminal case if the defendant is indigent and lacks the; ability !;o pay

Sinclair, supra. They imposition of costs against indihcnt de-fe darts niis,s

problems that are well documented, such .as increased difficulty in rcentoT,J r

society, the doubtful recoupment ofmoney by the 1, overranent, a:nd i i- te-q :€itics

in administration. State u. Sinclair, 192 Vv' n.App. at: 391 ( c:aiti.ng ' 4t:arc v. 

Blazina, supra). As the court notes in Sinclair, "[ i] t is entirly appropriate° - 

for an appellate court to be mindful of these concerns." 5;Ujl è 1'. l C1; 

Wn.App. at 391. 

In. Sinclair, the trial court entered an order authorizing

to appeal informapauperis, to have appointm( rpt of counsel, and to have the. 

preparation of the necessary record, all at Staft expense upon its 1 irldir.igs th,il

the defendant was "unable by reason ofpoverty to pay for any of the e) pe,;ascs
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of appellate review" and that the defendant " cannot contribute anything

toward the costs ofappellate review." State v. Sinclair, 192 Wn. App. at 392. 

Given the defendant' s indigency, combined with his advanced age and

lengthy prison sentence. there was no realistic possibility he would be able

to pay appellate costs. Accordingly, the Court ordered that appellate costs not

be awarded. 

Similarly in the case at bar, the defendant is indigent and lacks an

ability to pay. The trial court originally entered an order finding the

defendant indigent in 2014, and then. entered an order of indigency for the

purpose of his direct appeal. The defendant now has an appointed attorney

who represented him during the evidentiary hearing and now represents the

defendant before this court. He has continuously been in custody since his

arrest in 2010. Given these factors, it is unrealistic to think the defendant will

be able to pay appellate costs. Thus, this court should exercise its discretion

to reach a just and equitable result and direct that no appellate costs be

allowed should the State substantially prevail on this PRP. 

SECOND SUPPLEMENTAL BRIEF OF PETITIONED - 6



CONCLUSION

if the state prevails, this, court should no' In.,, :pose costs an this Ntl'- 

DATED this I" day of June, 2016. 

Respectfully si m fitted, 

john A.. 16654

Attorne, for Appellant
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the laws of Washington State. On the date below, I personally e -filed and/or

placed in the United States Mail the Brief of Appellant with this Affirmation

of Service Attached with postage paid to the indicated parties: 
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Diane C. Hays

SECOND SUPPLEMENTAL BRIEF OF PETITIONER - 8



HAYS LAW OFFICE

June 01, 2016 - 3: 45 PM

Transmittal Letter

Document Uploaded: 3- prp2- 453487- Other Brief- 2. pdf

Case Name: State v. Deron Parks

Court of Appeals Case Number: 45348- 7

Is this a Personal Restraint Petition? @ Yes No

The document being Filed is: 

Designation of Clerk' s Papers Supplemental Designation of Clerk' s Papers

Statement of Arrangements

Motion: 

Answer/ Reply to Motion: 

p Brief: Other

Statement of Additional Authorities

Cost Bill

Objection to Cost Bill

Affidavit

Letter

Copy of Verbatim Report of Proceedings - No. of Volumes: 

Hearing Date( s): 

Personal Restraint Petition ( PRP) 

Response to Personal Restraint Petition

Reply to Response to Personal Restraint Petition

Petition for Review ( PRV) 

Other: 

Comments: 

2nd Supplemental Brief of Petitioner

Sender Name: Diane C Hays - Email: iahayslaw() comcast. net

A copy of this document has been emailed to the following addresses: 

prosecutor@clark.wa.gov


